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Board of Adjustment                  REQUEST FOR A VARIANCE 
February 20th, 2025    BADV-23-225 
 
Grace Lamay, grace.lamay@wilmingtonnc.gov, (910) 341-0186 

 
Request 

Code Section(s) Land Development Code: 
Legacy Code Section 18-308 
Section 18-615 Board of adjustment 

Subject Property 1020 Midnight Channel Road 
Parcel ID R05000-004-218-000 
Zoning MX, Mixed Use District 
Request Variance from Legacy Code Section 18-308 swimming pool setback 

standards for the construction of a swimming pool on a corner lot within the 
MX zoning district 

Owner Marvin & Sarah Neuwirth 
1020 Midnight Channel Road 
Wilmington, NC 28403 

sarahonbhi@msn.com 
(910) 367-3812 

 
Agent William Hickman 

4802 Bailey Street 
Shallotte, NC 28470 

whickman@carolinacreations.biz 
  (910) 274-8854 

 

GENERAL INFORMATION 

Subject Property Area Approximately 0.24 acres 
Annexation Date January 31st, 1999 
History if Applicable N/A 

 
 
ANALYSIS & RESEARCH 

1. The subject property is approximately 10,454 square feet or 0.24 acres and zoned MX 
(L), Mixed-use (Legacy District). 

2. The property is a corner lot within the Autumn Hall subdivision and is currently 
developed with a single-family dwelling. 

3. The applicants have proposed to construct an in-ground swimming pool located in the 
backyard of the property adjacent to the rear-entry driveway and garage. 

4. The City’s Legacy Land Development Code Section 18-308 states that on a corner lot, a 
swimming pool shall not extend beyond the side facade of the principal structure on the 
street side of the structure. 

mailto:grace.lamay@wilmingtonnc.gov
mailto:sarahonbhi@msn.com
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5. Section 18-308 states that swimming pool setbacks shall be measured from the property 
line to the apron of the pool or any permanent construction of the pool which extends 
closest to the property line. 

6. According to the building permit approval, the side façade of the principal structure was 
permitted approximately 21.84 feet from the side property line along Dungannon Drive. 

7. The applicant has proposed to construct a swimming pool with a surrounding deck which 
extends beyond this side façade of the house. 

8. The applicant has requested a variance to Land Development Code Section 18‐308 
to construct the pool deck 14.36 feet from the side street property line, a variance 
of 7.48 feet. 

9. The applicant states that due to the property being a corner lot and the configuration of 
the driveway access in the rear, they face a significant challenge to locate the pool in a 
way that complies with the setback requirements in Section 18-308.  

10. This matter is set for hearing before the Board of Adjustment on February 20th, 2025. 
 
 
FINDINGS OF FACT 
 
The Board of Adjustment, in granting a variance, shall find that the following four findings of fact 
required by North Carolina General Statutes §160D-705 and City Code Chapter 18, Land 
Development Code, Section 18-615 Board of adjustment have been met by the applicant: 
 

1. Unnecessary hardship would result from the strict application of the ordinance. It 
shall not be necessary to demonstrate that, in the absence of the variance, no 
reasonable use can be made of the property; 

 
2. The hardship results from conditions that are peculiar to the property, such as 

location, size, or topography. Hardships resulting from conditions that are common to 
the neighborhood or the general public may not be the basis for granting a variance; 

 
3. The hardship did not result from actions taken by the applicant or the property owner. 

The act of purchasing property with knowledge that circumstances exist that may 
justify the granting of a variance shall not be regarded as a self-created hardship; 
and 

 
4. The requested variance is consistent with the spirit, purpose, and intent of the 

ordinance, such that public safety is secured, and substantial justice is achieved. 
 
NEIGHBORHOOD CONTACT 
 
City Notifications:   Board of Adjustment  
Adjacent Letters   2/7/2025        
Property Posted   2/7/2025 
Advertisement Dates   2/14/2025  



 
ATTACHMENTS 
 

1.) Application (received 1/6/2025) 
2.) Location and Zoning Map (2021) 
3.) Approved site plan for primary structure (Building Permit #19-028717) 
4.) Applicant attachments & site plan 
5.) City Code Chapter 18, Land Development Code references:   

a. Legacy Code Section 18-308 
b. Section 18-615 Board of adjustment 
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Docusign Envelope ID: 0848ADE1-81E3-42CA-8A0B-F248741BB4A0

shows the pool deck extending approx. 7' outside of the facade of the footprint

Looking to install a fiberglass pool and concrete pool deck;  current design

of the home.  Please see attached explanation letter and site plan for details. 



Docusign Envelope ID: 0848ADE1-81E3-42CA-8A0B-F248741BB4A0

1020 Midnight Channel Rd. Wilm, NC

910-367-3812

William Hickman

whickman@carolinacreations.biz

4802 Bailey St. Shallotte, NC

1/7/2025

sarahonbhi@msn.com

Marvin & Sarah Neuwirth

910-274-8854
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BOUNDARY, TOPOGRAPHIC & TREE SURVEY

EXCLUSIVELY FOR :

PBC, LLC

LOT 138 AUTUMN HALL, PHASE 4 Checked By:  AWC

Scale: 1" = 10'

Project Number:  19W083

Drawn By:  SSD

S-1

REVISION DESCRIPTIONNO. DATE

 Bateman Civil  Survey Company
 Engineers     Surveyors     Planners

DUNGANNON DR.

Field By:  CFC
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Land Development 

 

Code References 

 

 

 

 



Sec. 18-308. - Swimming pools.

Swimming pools shall be located in the side or rear yard. Swimming pool setbacks shall be measured

from the property line to the apron of the pool or any permanent construction of the pool which extends

closest to the property line. Swimming pools shall not extend beyond the front facade of the principal

structure. For a corner lot a swimming pool shall not extend beyond the side facade of the principal

structure on the street side of the structure. Swimming pools shall meet the side and rear yard setbacks of

the district in which it is located, except in these residential districts, R-20, R-15, R-10, R-7, R-5 and R-3,

whereby a swimming pool must be set back ten (10) feet from the rear property line, and ten (10) feet from

the side property line or the minimum side yard required of the district in which it is located, whichever is

less. In-ground swimming pools shall not be included as an accessory building when determining the

number of accessory buildings per lot. In-ground and above-ground swimming pools and associated decking

shall be included when determining maximum lot coverage requirements.

(Ord. No. O-2008-25, 4-8-08)

2/10/25, 1:45 PM Wilmington, NC Code of Ordinances

about:blank 1/1



455

Section 18-615

Supp. No. 6, Update 2

ARTICLE 7. DIVISION 3. 

BOARDS, COMMISSIONS, AND COMMITTEES

Section 18-615: Board of adjustment

A.	 Establishment 
The board of adjustment is established to fulfill the duties and powers 
prescribed by the city of Wilmington Code of Ordinances and by 
NCGS 160D-302. 

B.	 Appointment and tenure

1.	 The board shall consist of five members and two alternate 
members, who shall be citizens and residents of the city, holding 
no other public office under the city government, and shall be 
appointed by the city council.

2.	 All members shall be appointed for staggered terms of three 
years, to serve in accordance with the city council policy on 
boards and commissions then in effect.

3.	 Alternate members shall be appointed for the same term, at the 
same time, and in the same manner as regular members. Each 
alternate member serving on behalf of any regular member has 
all the powers and duties of a regular member.

4.	 All appointments to fill vacancies shall be for the unexpired period 
of the term. 

C.	 Compensation 
Members of the board shall serve without compensation and may be 
removed by the city council at any time.

D.	 Organization

1.	 The board shall hold meetings in accordance with its rules of 
procedure for the purpose of transacting its duties assigned in 
this chapter and shall maintain a public record of its actions.

2.	 Rules of procedure shall be adopted by the board for the conduct 
of its business and for the election of its officers. The city council 
shall approve the rules of procedure and any amendments prior 
to implementation.

3.	 All meetings held by the board shall be held in accordance with 
the North Carolina open meetings law. 

4.	 The board shall keep minutes of its proceedings suitable for 
review in court showing:

a.	 The factual evidence presented to the board by all parties 
concerned;

b.	 The findings of fact and the reasons for the determinations by 
the board; and 

c.	 The vote of each member, or if absent or failing to vote 
indicating such fact, all of which shall be public record and be 
filed with the secretary to the board.

E.	 Duties

1.	 The board shall hear and decide all matters upon which it is 
required to pass under any statute or development regulation.  

2.	 The concurring vote of four-fifths of the board shall be necessary 
to grant a variance. A majority of the members shall be required 
to decide any other quasi-judicial matter or to determine an 
appeal made in the nature of certiorari. Vacant positions on the 
board and members who are disqualified from voting on the 
quasi-judicial matter shall not be considered members of the 
board for calculation of the requisite majority if there are no 
qualified alternates available to take the place of such members.
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